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V.
UNI TED STATES
and
CARLOS RASHAD GOULD
Petitioner
V. : No. 09-7073
UNI TED STATES

Washi ngton, D.C.
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PROCEEDI NGS
(11: 06 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argunment next in Case 09-479, Abbott v. United States
and the consolidated case, 7073, Gould v. United States.

M. Horan.

ORAL ARGUMENT OF DAVID L. HORAN
ON BEHALF OF THE PETITI ONER I N NO. 09-7073

MR. HORAN: M. Chief Justice, and may it
pl ease the Court:

The statutory interpretation question here
is what |laws trigger section 924(c)(1)(A)'s except
clause. M. CGould offers an interpretation that gives
meani ng and effect to every word and phrase of section
924(c)(1) (A and follows this Court's recent hol dings
regardi ng the broad scope of the phrase "any ot her
provi sion of |aw. "

The CGovernnent, on the other hand, advocates
a narrow construction that is not supported by the text
and defends it primarily on the basis that section
924(c) supposedly shoul d al ways produce the nost severe
m ni mum sent ence for every defendant.

Respectful ly, the Governnent's
interpretation is incorrect. Its reading gives no
practical effect to the phrase "any other provision of

4
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| aw, " and the Governnment has not cited and has yet to
even attenpt to distinguish this Court's recent
interpretation of the very sanme phrase, "any ot her
provision of law," in Republic of Iraq v. Beaty just
| ast year.

Unli ke the Government's, M. Gould's
interpretation is true to the text, is true to this

Court's holdings, and it's true to Congress's evident

purpose in 924(c)(1)(A), and in particular in its except

cl ause.

JUSTICE ALITG Wll, if the text of this is

so clear, howis it that M. Gould and M. Abbott
proposed different interpretations of this provision?

MR. HORAN.  Your Honor, as a judicial
matter, | would note that | think our interpretations
are not that far apart.

JUSTICE ALITO But they are not the sane,
are they?

MR. HORAN. They are not. And our
interpretation, we believe, is the closest to the actual
text. Qur interpretation requires reading no | anguage
into the text. It --

JUSTI CE ALI TG Isn't it -- there is a

m ssing prepositional phrase in this -- in the provision

that we are | ooking at.

5
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It says, "except to the extent that a
greater m ni num sentence i s otherw se provided." For
what? And all of you have to -- are filling in the
prepositional phrase. For an offense of conviction,
for -- for an offense that's part of the underlying
transaction, for a violation of this particular
provision or one that's very simlar to it.

There is just no way of getting around the
fact that sonmething has to be read in there. Sonething
is inplied; isn't that right?

MR. HORAN:  Your Honor, respectfully, I
bel i eve under our interpretation, it -- there is -- you
do have to understand sonething to be in there, but we
are not actually reading anything into the text. That
is the reason -- to be sure, the words "any kind of
conviction" are not in there.

However, the nost natural reading of the
text, w thout adding anything to it, is that
924(c)(1)(A) requires a five-year -- at least a
five-year m nimum sentence, in addition to any sentence
for the predicate drug trafficking or violent crine,
except to the extent that a greater m ni num sentence is
provi ded for the defendant by subsection 924(c) or by
any ot her provision of |aw

JUSTI CE G NSBURG  So that neans there would

6
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be no puni shnent, added puni shnent, at all for the
possession of the gun; that is, you have the possession
wth intent to distribute, no gun involved, and you get
ten years mandatory mninmumfor that. That
automatically would wi pe out any add-on for the gun,
under your reading.

MR. HORAN. Yes. Yes, Justice G nsburg. To
followon that, it is true that our interpretation -- we
think that the plain text dictates that if the except
clause is triggered, the | esser mandatory m ni hnum
sentence under 924(c)(1)(A) shall not be inposed; that
is --

JUSTI CE SOTOVAYOR: |'msorry. You keep
saying that you are not reading anything into the
statute under your interpretation, but you are. You are
[imting the -- the "any other provision of [aw' to any
ot her provision of |law specified in the charging -- in
the counts of conviction, correct?

MR. HORAN: That is the -- yes, Your Honor.
We are recognizing that limtation

JUSTI CE SOTOVAYOR: So you -- you said to
Justice Alito that you weren't reading anything in, but
you are. You are reading into it that the other
provision of law to refer to counts of conviction at
sentenci ng, correct?

7
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MR. HORAN: That is correct, Your Honor.

JUSTI CE SOTOVAYOR: All right. So why is
that read-in logical, neaning it's giving no extra
puni shnment for the possession of a firearnf

MR, HORAN.  Your Honor, two things --

JUSTI CE SOTOVAYOR:  Which is, | think
Justice G nsburg's.

JUSTICE G NSBURG  Yes. | think you weren't
fini shed answering ny question.

MR HORAN: If I may, and | think it wll
hel p in answering your question, Justice Sotomayor, that
is correct. The only thing | would say, the thing |
woul d additionally say, though, is that there is -- in
t he sentencing gui delines, which nust be applied even
now, as -- to provide a recommended range, there would
in each of these instances be a firearm enhancenent that
enhances the underlying predicate of fenses' sentence
that the defendant would be facing and how the district
court would work. So | believe --

JUSTI CE G NSBURG But that is not
mandat or y?

MR. HORAN: That is no |onger mandatory.
That is correct.

And then with regard to your question,
Justice --

8
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JUSTICE G NSBURG So you are saying that
t he gun possession could be accounted for by the judge
as a matter of discretion using guidelines, but there is
no mandatory at all?

MR. HORAN. Yes, Your Honor. That is
correct. There would no | onger be a nandatory sentence
for -- mandatory additional punishnment for the firearm
possessi on.

JUSTI CE SCALIA: And | suppose the
prosecution can alter the consequence based on what it
chooses to bring in a single prosecution.

| nmean, if it has a -- other enhancenents,
it should bring a separate prosecution for that. So
long as it brings it in one suit, you say, in one
prosecution, you get the break. But if -- if the other
enhancenent is brought -- has been brought in a separate
prosecution, you don't get it.

MR. HORAN. Justice Scalia, | think that's
correct to an extent. The main exception to that, and |
think it's a significant one, is that the except clause
woul d nost often be triggered in the majority of cases
by the predicate drug trafficking or violent crine that
carries with it a greater mandatory m ni num sentence
that is, for double jeopardy purposes, the sanme offense
as 924(c).

9
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So, in fact, there is a significant
constraint on the prosecution, that it cannot bring a
separate prosecution for 924(c) and its predicate drug
or trafficking -- drug trafficking or violent crinme. So
it's a significant limtation on this --

JUSTI CE SCALI A:  Yes. Yes, | understand
what you are sayi ng.

MR HORAN. Ckay. And Justice Sotomayor, to
return to your question, if I could answer it in two
parts. First -- and | didn't nean to overstate, if |
did -- we are not reading additional |anguage into it.
Qur reading is contained within the context and the
actual text that -- that is confined to section 924(c).

JUSTI CE SOTOVAYOR:  Expl ai n how, because you
just said to Justice Scalia that if the mandatory
mnimumis in a separate charging instrunent, then it
doesn't affect you at all. It only affects you if the
count is in a count of conviction at sentencing.

MR. HORAN:  Yes, Your Honor. That's
correct.

JUSTI CE SOTOVAYOR: So what in the |anguage
of 924(c) sets forth that limtation?

MR. HORAN:  Your Honor, | would say that it
is the words "is otherw se provided" and the context in
whi ch any textual reading --

10
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JUSTI CE SOTOVAYOR: Well, their "otherw se
provi ded by |law' could be Federal, State laws. It could
be in the indictnent, not in the indictnment. You are
proposing that we limt this sonehow, but | want to see
what the | anguage is that you are relying upon to limt
it.

MR. HORAN:  Your Honor, it is -- first of
all, the statute begins by directing the defendant -- |
mean, directing the district court to any person. So
they are focusing on the defendant. That is the offense
defining provision, to be sure, of the sentence.

But throughout the text, it also directs the
district court to take account of m ni mum sentences that
are provided for other crinmes; for instance, primrily
the predicate --

JUSTI CE SOTOVAYOR: In relationship to what?
Isn't that the Governnent's argunent, which is that you
have to say in relationship to sonething, whether it's
the indictnent or, as the Governnent would have it, in
relationship to the possession or carrying of a firearnf
Wiy isn't that the nore natural reading?

MR. HORAN:  Your Honor, because that --
because the statute as a whole is essentially
instructions to the district court on how to sentence
the defendant, if at all, for the 924(c)(1)(A) offense.

11
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It directs themto, after considering the
person in front of them to inpose a sentence of five
years or less, in addition to the predicate -- any
penalty for the -- the predicate drug trafficking or
violent crinme, except to the extent that a greater
m ni mum sentence i s otherw se provi ded.

The natural reading of that is -- nust be
that it is a -- a greater mninmmsentence is provided
for that defendant; that is, before the particul ar
district court with the particular offenses that he has
before himat sentencing.

JUSTI CE G NSBURG Don't nost crinmes of
viol ence and drug trafficking carry nore than a
five-year sentence?

MR. HORAN: Many of them do, Your Honor. In
fact, those that carry a mandatory m ni num sentence
|argely carry -- all carry, in fact, ten years.

There are sone -- there are sonme both
predi cate drug trafficking offenses and predicate
violent crines that carry either no mnimumat all or a
mandatory m ni num of five years or |less, and so would
not trigger the except clause.

JUSTI CE SCALIA: So |let's suppose sonebody
commts a rape and a maimng in the same crimnal act.
You are saying that the prosecution -- and let's assune

12
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it's his third. It's his third violent crime. So he
woul d get the enhancenent as being, you know, a
three-tine violent crine |oser.

You are saying he could get that enhancenent
and the enhancenent under this -- under this gun -- he
had a gun at the sane time. He can get it if the
prosecution charges rape in one prosecution, for which
he will get the three-tine |oser enhancenent, and then
in a separate prosecution, it charges mai mng and the

use of a firearm Then he gets both enhancenents,

right?
MR. HORAN: That's correct, Your Honor.
JUSTI CE SCALI A: That seens --
JUSTI CE BREYER |I'mnot sure that that's
right. | think that this may well apply to the crine

that is being -- that is being prosecuted where the
crime is defined as a real offense in the world, with
the limtations put on that term by the guidelines.
woul d think that would be a natural reading, in which
case you woul d |l ook to the conduct of the person.

And i f the conduct of the person is such
that it calls for a mandatory m ni num of a certain kind,
there we are. |[|f that exceeds this anmount, there we
are. You can't apply it. And if it doesn't, you do
apply it.

13
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MR. HORAN:  Yes.

JUSTI CE BREYER: Have you | ooked into that?
| nmean, that was ny reading of it as -- in the nost
natural way. The word "crine" is anbiguous. Sonetinmes
it means words in a statute. Sonetines it nmeans an
affair in the world. And | thought this one probably
meant the affair in the world.

MR HORAN:. In answering your question,
Justice Breyer, and in answering Justice Scalia's
gquestion, ny assunption was that there were, in fact,
mandatory m ni nuns such that this would play out with
one being greater than the other.

JUSTI CE SCALIA: He's disagreeing with you.
He -- your theory -- you are not reading a crinme to nmean
an affair in the world. You are reading it to nean a
particul ar prosecution for a particular violation of a
statute. Right?

MR. HORAN. No, that's correct.

JUSTI CE SCALIA: Well, read it that way. |If
he wants to read it as an affair in the world, what --

JUSTICE BREYER: If that's so, then this
gi ves tremendous power to the prosecutor to deci de what
the sentence will be in ternms of how he mani pul ates the
charge. And | thought that probably this, read with the
guidelines, is designed not to -- not to permt that.

14
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It's to mnimze the discretion, not to maxi m ze.

MR. HORAN:.  Your Honor, there wll be
ci rcunstances in which the prosecutor for the
Government, based on how it makes its charging
deci sions, can affect the floor that's created by the
m ni mum sent ence.

It's a different situation than Deal, which
is actually determ nant sentences. |It's not actually a
ci rcunst ance where the Government can determ ne the
puni shnent itself. That would still be to the district
court.

But we maintain that this is the nost
natural reading. And in fact, for instance, when this
concern cane up in Deal, that was confirned the nost
natural reading of the plain text. The Governnment would
actually turn that analysis on its head under these
ci rcunst ances.

JUSTI CE SOTOVAYOR:  Justice Breyer is
reading a bit what your co-counsel is advocating, what
M. Abbott is arguing?

MR. HORAN:  No, Your Honor. --

JUSTI CE SOTOVAYOR:  No?

JUSTICE BREYER. | nean, | don't know if it
makes any difference. | nean, has there ever been such
a case, where the prosecutor worked this in such a way

15
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t hat he woul d produce this?

Are you aware if any such case ever
happened?

MR. HORAN:  No, |I'mnot aware of that, Your
Honor, in part because the except clause is -- there
aren't that many instances of the except clause having
been actual ly appli ed.

JUSTI CE SCALI A:  There has never been any
incentive to do so, until we accept your interpretation.
Then there will be neans to do so.

MR. HORAN. There nmay be -- Justice Scalia,
there may be sone incentive do so, subject to other
constraints, including the -- the usual practice of
charging, for instance, nost offenses as they cone under
the transaction in the same indictnment. There are --
wi |l be counterincentives, to be sure.

Your Honor, for the -- in addition to the
fact that our interpretation does not involve, we think,
addi ng anything into the text that others nust, we think
it establishes -- it advances an evident purpose that
Congress had in this, which was to ensure that a
def endant who is convicted under 924(c)(1)(A) receives
sonme sufficient m nimum puni shrment.

After 1998, the 1998 anendnents, section
924(c) (1) (A was trafficking, in essence, in mninum

16
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sentences. And that's what this is about. So this way,
a defendant wll receive a sufficient m ninmm sentence
by way of 924(c) -- | see that ny tinme is up.

M. Abbott will be represented by M. Ryan
at this tine.

CHI EF JUSTI CE ROBERTS: Thank you, Counsel .

MR. HORAN:. Thank you.

CHI EF JUSTI CE ROBERTS: M. Ryan.

ORAL ARGUMENT OF JAMES E. RYAN
ON BEHALF OF THE PETI TIONER I N NO. 09-479

MR. RYAN. M. Chief Justice, and may it
pl ease the Court:

| would Iike to spend sone tine on the
second question in our petition, regardi ng whether other
firearnms offenses are included within the scope of the
except cl ause.

But before | do, | would like to nake a
coupl e of points about the first question, which is
comon to our case and to M. CGould's.

Justice Sotomayor asked: Wiy isn't the
Governnment's reading the nost natural? And the answer
is pretty sinple. The Governnent's reading | eaves one
hal f of the effect clause with absolutely no practical
effect.

The Governnent has, in its current

17
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suggested that the except clause applies

provi sion of |aw outside of 924(c). That is

And yet with respect to that provision, the

except cl ause does absolutely no work, both for

practi cal

witten.

reasons and because of the way 3559(c) is

JUSTI CE SOTOVAYOR: 930(c): A person who

kills any person in the course of bringing a firearm

into a

Federal facility shall be punished as p

sections setting forth mninmuns for nurder and

mansl aughter. So it would al so have an effect in
930(c), no?

MR RYAN. It's not clear fromthe
Governnent's argunent, Justice Sotomayor

JUSTI CE SOTOVAYOR: | wasn't sure why it
didn't list 930, but --

MR. RYAN. As | understand the Governnent's
argunment, the sentence that -- the only sentence that

rovided in

woul d count outside of 924(c) would be a sentence

specifically for a 924(c)(1)(A) --

JUSTI CE SOTOVAYOR: | know, but it
does two fornulations. It says --

MR. RYAN. Exactly right.

JUSTI CE SOTOVAYOR: -- anything th
924(c); and then in other places in its brief

18
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the -- "the 'except' clause refers to any higher m ni num
sentence for possessing, using or carrying a firearmin
relationship to a drug or -- drug offense or a crine of
violence." Those are two different fornulations.

MR. RYAN. That's exactly right, Justice
Sot omayor. And --

JUSTI CE SOTOVAYOR: | am focusing on the
second fornmul ation.

MR. RYAN. Ckay. That point actually
denonstrates why the Governnent's justification for this
[imtation doesn't hold up. As the Governnent argues at
one point, the reason to read "any other provision of
law' to include only sentences for 924(c)(1)(A) crinmnes
is because the "except" clause when it refers to this
subsection refers only to sentences for section
924(c) (1) (A offenses.

Yet that is not the case. As this Court
indicated in OBrien, 924(c)(1)(B) is a separate
offense. Well, if 924(c)(1)(B) can trigger the "except"
clause, and it's not the sanme offense as 924(c)(1)(A),

t he Governnent's argunent about excludi ng ot her offenses
that m ght be separate from 924(c)(1)(A) no | onger hol ds
up.

The other difficulty with the Governnent's
reading, to go back to the practical point, is that if

19
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you apply it just to 3559(c), it can have no effect
because as a practical matter no one can serve a term of
years after successfully conpleting a |ife sentence,
which is what's required under 3559(c); and 3559(c)
itself has a provision that, the "notw thstandi ng"

provi sion, that nakes clear that only the |ife sentence
shoul d be inposed when 924(c) is the third strike for
purposes of 3559(c).

That in turn just |eaves future
applications, and there the Governnent's scenari o under
whi ch the | anguage that currently has no effect m ght
have sone effect is nothing short of far-fetched. It
woul d require Congress to anend the sentence of
924(c) (1) (A outside of 924(c)(1) (A and not indicate
how t hose two penalties should interact.

Now, if | could turn to the questions about
the transactional limtation which we suggest. The
poi nt of suggesting that the "except" clause should be
l[imted to sentences for the sane transaction is
suggested by sone of the questions directed to M.

Goul d's counsel. W think that it's the nore natural
reading of the statute in part because of concerns
recogni zed by this court in the United States v. Deal,
namely that the statute is not designed and shoul d not
be read to give prosecutors unreviewabl e discretion as

20
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to when the m nimum sentence in 924(c) ought to be
applied or not.

It al so would preclude the equally odd
situation of a defendant being able to benefit fromthe
"except" clause in a nmulti-count indictnment when the
def endant has -- faces a higher mandatory m ni num
sentence for a conpletely unrelated -- unrel ated charge.

JUSTICE ALITO Wiere would we ook to find
the definition of a crimnal transaction for these
pur poses?

MR. RYAN. You could | ook into 924(c)
itself. Qur viewis that it would be no different than
the transaction that would give rise to the 924(c)
charge itself, and so for that reason woul d necessarily
i nclude the predicate of fense or another firearns
of f ense.

JUSTICE ALITO Wat if there were severa
924(c) offenses commtted during a rather brief period
of time? What if on the sane afternoon an individual
engaged in a nunber of drug trafficking offenses and
during each of those used or carried a firearn? Wuld
they -- would they be part of the same crim nal
transaction?

MR. RYAN. No. Just as different --
different transactions can lead to nmultiple 924(c)

21
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charges, which is what happened in Deal, that could al so
occur here.

JUSTICE ALITO Well, you say different
transactions, but I'mlooking for the definition of a
crimnal transaction. The crimnal |aw has |abored with
this for along tinme. It's not a self-defining concept,
isit, acrimnal transaction?

MR RYAN. No, it's not, but -- Your Honor,
but I don't see howit would be any nore difficult to
determ ne the transaction than to | ook at what would
constitute the 924(c) offense. It would be the sanme set
of operative facts that could lead to a 924(c) charge
whi ch woul d count as the transaction.

JUSTICE G NSBURG M. Ryan, | thought that
you had three positions and now you are tal ki ng about
the second one, which is any greater m ni num sentence
arising fromthe sane crimnal episode. But | thought
your first position was any greater mninmm sentence
applicable to the defendant at sentencing.

MR. RYAN. That is M. Gould s position.

Qur positionis limted to the sane transaction. Qur
alternative position, which I would like to turn now --

JUSTI CE SOTOVMAYOR: -- charging --

MR. RYAN. Well, the way it would have to
work is that there would have to be a previous

22
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convi ction.

Now, if | could turn to the firearns
argunent. Qur argunent here is straightforward.

JUSTI CE SCALI A: Excuse ne, before you go
on. Your last remark, it has to be a previous
conviction. So why doesn't that leave it in the hands
of the prosecutor whether to bring that conviction, that

other case, prior or subsequent?

MR. RYAN. | m sspoke. Justice Scalia, you
are exactly right. It would include uncharged. It
would -- it would prohibit prosecutors from being able

to use charging instrunments to determ ne whether 924(c)
woul d apply. | was thinking of a particular exanple,
but in the general case you are right. | apologize for
that m sstatenent.

Now, if | could just spend a little bit of
time on our second question. Qur argunent here is
fairly straightforward and fairly nodest. And it relies
on the fact that 924(c) is essentially a firearns
of fense, and the punishnent provided in the different
par agraphs in 924(c) are primarily about firearns. And
so, in looking to determ ne the neaning of "any ot her
provision of law," it is quite natural, as both the
First Crcuit recogni zed and as the CGovernnent
recogni zed in Witley, the Second Crcuit case, to
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i ncl ude provisions of |aw outside of 924(c) that punish
firearns of fenses.

Now, to be sure, this particular limtation
is not commanded by the plain | anguage of the statute
and rests, like the Governnent's argunent, on context
and purpose. But the difference is that this argunent
still gives sone effect to the "except" clause. It
woul d apply, as here, to other firearns offenses outside
of 924(c) like the Arnmed Career Crim nal Act.

JUSTICE ALITO Well, it gives broader
effect. It gives broader effect to the "except" clause,
but the Governnent's argunent gives effect to the
"except" clause, doesn't it?

MR. RYAN. It gives no --

JUSTICE ALITO  -- 3359(c) which was enacted
at the sane tine as the "except" clause, wasn't it, and
makes specific reference to -- to 924(c).

MR. RYAN. Two points, Justice Alito.

First, the Governnent's reading has no practical effect.
It | eaves the "except" cause with no practical effect.

You coul d take the "except" clause away and there would
be no difference in terns of the sentence under 3559(c).

As for the enactnment of 3559(c), the
Government's argunent is actually different. The
Gover nnment argues that when 3559(c) was anended to
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i ncl ude possession --

JUSTICE ALITO  Yes.

MR RYAN. -- it was at that point that the
except clause also entered into 924(c). The difficulty
with that argunent, as we explained in our brief, is
that 3559(c) was already linked with 924(c) insofar as
bot h addressed use. And because 3559(c) and 924(c) were
al ready |inked, and the "notw t hstandi ng" provision
wi thin 3559(c) indicated that if the 924(c) offense is
your third strike, you get the life sentence, that's it,
well, the fact that Congress then anmended 3559(c) to
make anot her connection with 924(c) can't possibly
explain why there is a sudden need for the "except”
cl ause.

But the question is an -- is an inportant
one because it goes to the fact that the Governnent has
offered three different interpretations of the |anguage
inthis case. The first -- one of the first was in
Wi tley, where it suggested "any other provision of |aw
i ncludes other firearns of fenses outside of 924(c)
provi ded that they inpose a consecutive sentence. That
argunment was rejected for the idea that, instead, 924's
"except" clause actually applies to no existing
provi sions of |law, and now the Government argues that it
applies to one, 3559(c); and it has cone up with a new
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theory as to why the "except" clause exists in the first
pl ace.

But that theory doesn't hold up, and the
Governnment's shifting interpretations, if nothing else,
suggests that the Governnment has not hit upon the nost
nat ural reading.

JUSTI CE G NSBURG. But you have offered
three different readings, so one can't say that this
statutory text has a clear neaning, which | think is
your first argunent -- that it has a clear neaning. And
yet, we have M. Gould' s reading and then the two
readi ngs that you have offered us, same episode and sane
gun.

MR. RYAN. Yes, Justice G nsburg. W think
our first argunent is the nost natural and the clearest,
but | take your point; and the only response I would
make is, if shifting interpretations or different
interpretations suggest that at the end of the day the
| anguage i s anbi guous and grievously so, under the rule
of lenity, we ought to prevail. So |I'mperfectly
confortable with that concl usion

If there are no further questions, | would
like to reserve the remainder of ny tinme for rebuttal.

CH EF JUSTI CE ROBERTS: Thank you, counsel.

M. MlLeese.
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ORAL ARGUMENT OF ROY W MCLEESE
ON BEHALF OF THE RESPONDENT

MR. MCLEESE: M. Chief Justice, and may it
pl ease the Court:

A district court judge in --

JUSTI CE SOTOVAYOR:  Counsel, could | just
ask one sinple question, the one | started with earlier,
whi ch was, which of the two statenments are you
advocating, that the "except" refers to a provision that
i nposes a greater mninmum sentence for violating 924(c)
explicitly, or are you saying the "except" clause -- and
" m quoting fromyour brief, in tw different places --
"The 'except' clause refers to a higher m ni num sentence
for possessing, using a firearmin relationship to a
crime of violence or a drug of fense?"

MR. MCLEESE: | don't think there needs to
be an explicit reference. | think that the "except
clause is triggered by an offense which has a greater
mandat ory m ni num and whi ch has the sane el enents as and
is the sane offense as a section 924(c) offense.

JUSTI CE SOTOVAYOR:  All right. If that's
the case, your adversary just said, M. Abbott's
attorney just said, that you don't believe that section
924(c) (1) (A) is trunped by 924(c)(1)(B) or by 18 U S. C
section 930(c). |Is his allegation correct or is he
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wr ong?

MR. MCLEESE: He is incorrect.

JUSTI CE SOTOVAYOR:  Ckay.

MR. MCLEESE: First, with respect to the
internal structure of 924(c), 924(c) as it was anended
in 1998 is a sonmewhat conplex statute. It has a m x of
sent enci ng enhancenents and el enents which create
aggravated versions of the offense; but it is all a
single offense for doubl e jeopardy purposes, for
pur poses of what punishnment to inpose. And therefore,
the "except" clause operates consistent wth the
definition | just suggested quite sensibly and tells a
district court judge inposing sentence if a defendant
has brandi shed a firearm and al so di scharged it, you
pi ck one of the 924(c) nmenu itens, they are all a single
of fense, and you inpose a single mandatory m ni mum
sentence that is the greatest of those which are
appl i cabl e.

Now, with respect to 930(c) --

JUSTI CE SOTOMAYOR: |I'msorry. So that if
he discharges a firearmand it says it is a sentence of
not |less than 10 years and he -- and that firearmis
al so a short barrelled rifle with a 10 year m ni num
does he get 10 years or does he get 20 years?

MR MCLEESE: He gets 20 years.

28
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

JUSTI CE SOTOVAYOR:  How?

MR. MCLEESE: Because the "except" cl ause
says | ook to your defendant, |ook to see which --
whet her there is any provision of law which carries with
it a greater mandatory m ni mum whi ch puni shes the
section 924(c) offense. In that instance there are two.
One of them provides for a 7-year mandatory m ni nrum one
provides a 20-year mandatory m ni num

JUSTI CE SOTOMAYOR: So if it's a machine gun
where there is a 30-year mninmum does he get 40 or 307?

MR. MCLEESE: He gets 30. The "except"
cl ause operates internally to section 924(c) to tell the
district court judge, very helpfully in light of the
conplexity of the provision: You inpose one mandatory
m ni mum sentence for each 924(c) viol ation, whether
aggravat ed or | ess aggravat ed.

CHI EF JUSTI CE ROBERTS: But that's not --
can't imagine a single district judge getting that
wong. To think that, oh, ny gosh, here it says 10
years if you discharge the firearns and here it says 5
years if you have one, which one do | use in a case when
it's discharged? You don't need this provision. Your
argunent can't be that this |language is to nake sure the
district judge knows in that case to use the 10-year
rat her than the 5-year?
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MR. MCLEESE: That point, M. Chief Justice,
applies in support of our position, because everyone
agrees that the primary function, the first half of the
"except" clause, does exactly that. That's all it does.
It does nothing else. To the extent the "except" clause
says "except to the extent a greater mninmm sentence is
provi ded by this subsection,” the only function --

JUSTI CE SCALIA®  But that would include (b).
But that would include (b). (B) is part of the sane
Subsection, isn't it?

MR MCLEESE: Yes.

JUSTI CE SCALI A:  So, you know, | think what
the Chief Justice says is very obvious when you are just
tal king about C(1)(a), but it isn't obvious to ne that
if -- if the firearmis discharged and in addition it's
a machi ne gun or destructive device, that you' d only get
the 30 rather than the 30 plus 10.

MR. MCLEESE: Quite so.

JUSTI CE SCALI A: That isn't obvious to ne.
And the "except" clause would -- would handl e that.

MR. MCLEESE: Correct. And it's inportant
to realize --

CHI EF JUSTI CE ROBERTS: Well, | guess things
are obvious to different people. | would have thought
it would be odd to say when there are increased m ni nuns
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that the highest m ninum applicable isn't the one that
applies.

MR. MCLEESE: | agree with that, but it's
inportant to realize that another issue that a district
court judge mght confront is whether you should
cunmul ate themso it should be, as Justice Sotomayor's
guestion suggests, that if there are several avail able
that you get 20 because it's a machine gun and 10
because it was di scharged. And fromthe perspective of
busy district court judges, a provision which says in
figuring out how to sentence a 924(c) offender, you
don't have to | ook through this conplex statute to
figure out what your sentencing enhancenents, do sone
doubl e jeopardy analysis, all you need to do is sinple
math. You are directed to |look to, of all the ones that
are avail able, the one that is |ongest of the mandatory
m ni muns.

The point | was trying to nmake, though,

M. Chief Justice, is all of this, the idea that it
really isn't that critical even to clarify in the first
hal f of the "except" clause what to do, is consistent
Wi th our position, which is the "except" clause al
together, both internally to section 924(c) and as it
reaches externally, is about clarifying sonething that
it may be true district court judges otherw se would

31
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

have been able to figure out had they done a | ot of

anal ysis, but it makes it nmuch sinpler and the practical
utility of it is to clarify a sentencing judge's options
with respect to a statute that has been made nmuch nore
conpl ex.

CHI EF JUSTI CE ROBERTS: But your main -- the
meat of your argunment focuses on 3559(c), right? There
is this significant provision out there that does
provide a greater mandatory minimum And | just don't
see as a practical matter why people would worry about
that. Under 3559(c), you get life. And you are saying,
well, they put in the "except" clause to be sure that
the judge woul d add another 5 years at the end of alife
sent ence.

MR. MCLEESE: M. Chief Justice, | think the
effect of the "except"” clause is the opposite, which is
it makes sure that a judge inposes only |ife and does
not add additional sentences.

CH EF JUSTI CE ROBERTS: Yes, exactly. Yes,
" m sorry.

MR. MCLEESE: And | agree, fromthe
perspective of a defendant, that may not be nost
consequential. But this is a provision which, taken as
a whole, was clarifying not just externally to 924(c),
but also internally what district court judges should do
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with a conplex --

CHI EF JUSTI CE ROBERTS: (kay. Well, just so
| make sure | understand, the basic point you are naking
is that there are sonme things under your reading that
this deals with. One is the internal point, and we can
di sagree as to whether that is necessary or not, and the
other is 3559(c), where it seens to ne it doesn't make
any difference whether you are in there for life or life
and the additional 5 years.

MR. MCLEESE: | agree, it's not practically
significant to a defendant, although sentences of life
plus additional terns or consecutive |ife are not at al
uncommon in the code. But it is of significance to
district court judges who are trying to figure out what
sentence to inpose. And this provision --

JUSTI CE SOTOVAYOR: What do you do with
930(c)? Don't |leave w thout answering ny question.

MR. MCLEESE: Yes. | do not interpret
930(c) as subject to the "except" clause. | believe it
is a separate offense with different el enents and under
t he doubl e jeopardy analysis that would apply it is
possi ble --

JUSTI CE SOTOVAYOR: But your answer to ne
was, you read the "except" clause as applying to any
hi gher m ni nrum sentence for possessing, using or
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carrying a firearmin relationship to a drug offense or
crime of violence. 1Isn't killing a person a crine of
vi ol ence?
MR. MCLEESE: Yes. Although 930(c) --
JUSTI CE SOTOVMAYOR: And isn't bringing of a

firearminto a Federal facility the carrying of a

firearn®

MR MCLEESE: Yes. Although 930(c) does not
require the killing of a person, it extends to
attenpts --

JUSTI CE SCALI A Were is 930(c)? Can you
tell me where it is --

MR. MCLEESE: | don't believe -- it is
referred to only in Petitioner Abbott's brief at a page
nunber | don't recall. It is not one of the provisions
t hat --

JUSTI CE SOTOVAYOR:  No, but I'mstill trying
to understand your position, which is -- | read what you
said to ne the "except" clause nmeans and |'mapplying it
to 930(c) and I couldn't figure out why you didn't 1|ist
it.

MR. MCLEESE: Because 930(c) does not
require an actual killing of a person. It extends to
conspiracy and attenpt. Therefore, one can violate
930(c) without violating 924(c) and vice versa.
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JUSTI CE SOTOVAYOR:  How?

MR. MCLEESE: By conspiring or --

JUSTI CE SOTOVAYOR: A person who kills any
person --

MR, MCLEESE: O by attenpting to do so. So
930(C) has a broader reach because of these vicarious
and inchoate forns of liability. So a defendant could
be convicted separately of 930(c) and of 924(c). They
are not the sane offense for double jeopardy --

JUSTI CE BREYER. So there are two possible
readi ngs now of the "except" clause where it "“says --
the words are the subsection doesn't apply where a
mandatory -- where any other provision of law sets forth
a higher mandatory. Now, one possible reading, which is
yours, is what this neans is that, judge, where you are
operating under that provision you just nentioned, and
the guy has commtted two serious 924(c) things, and so
he is entitled to life -- this is just what the Chief
Justice said -- this is done to rem nd the judge don't
give himlife plus 25 years, because it would be
25 years under this statute, not 5. That is one
possi bly readi ng.

The ot her possible reading is, judge, where,
in fact, you have the underlying drug offense, that's
going to get you up into the 30s in the guidelines, it's
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going to be probably 10, 5 years, or whatever it is.

You have a pretty high drug offense already. And now we
give himb5 extra years, say, for having a gun under

this, unless he's already gotten, say, a nandatory

m ni mum of 7 years.

And if he's already gotten the mandatory
m ni mum of 7 years, here's what's happened: Judge, turn
to the guidelines and the guidelines will tell you to
add 3 or 4 extra years. So in one -- those are the two
possi bl e readi ngs.

Now, the first reading to ne nmakes very
little sense. The second reading to ne says, yeah, this
IS serving a purpose. It's once you are sure this guy
has to go to jail for 5, 6, 7, maybe 10 or 20 years for
sure, extra anounts are controlled by the guidelines,
which is adm nistered by a judge. Now, if you just cane
across that for the first tinme, which would you think
was nost probabl e?

MR. MCLEESE: Well, | think when you pl ace
this in the context of the 1998 anendnents that enacted
the "except" clause, it is quite clear that the forner
is nore plausible. And the reason | say that, there are
really five features of the 1998 anendnents t hat
illustrate that the "except" clause is not to be read as
elimnating any sentence for a section 924(c) offense,
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but rather is clarifying which sentence to inpose. The
first is that the 1998 anendnents, setting aside the
"except" clause for a nonent, in every respect
substantially increased the scope and severity of

924(c). It changed what had been mandatory sentences to
mandatory all the way to life. It responded to this
Court's decision in Bailey by increasing the substantive
scope of the provision. It increased the -- it created
i ncreased mandatory mninmuns for 7-year and 10-year

of f enses.

So it would be odd to think that in the
second half of a presunptively narrow exception cl ause,
Congress at the sanme tine ran in the direct opposite
direction and had a substantial rollback of preexisting
section 924(c) sentencing provisions. And that's -- to
be clear, at the tinme of the 1998 anendnents these
Petitioners woul d have been subject to the mandatory
m ni mum sent ences that they received. They would have
been subject to 10 years in one of the cases for the
drug offense and 5 additional years mandatory and
consecutive under 924(c). For the other they -- he
woul d have been subject to 15 years for being a felon in
possession and an arnmed career crimnal and 5 additional
under 924(c).

So one of the features that is key is
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putting this in the context of the 1998 anmendnents which
were in every respect --

JUSTICE SCALIA: Wait, but it -- but it
does -- it does subject themto less, at least with
respect to those -- those enhancenents set forth within
t he subsection itself.

MR. MCLEESE: That is true. But that is not
a roll back of preexisting provisions. It's a way of --

JUSTI CE SCALI A:  Wy?

MR. MCLEESE: Because none of -- in prior
924(c) law, there wasn't a body of |aw that would have
gi ven anybody who woul d get the benefit of the "except"”
cl ause under 924(c) a higher sentence. Wat all -- what
the "except" clause does is it makes clear under this
nore conplicated schene that when we are increasing
these provisions, a 7 or 10, you shouldn't tel escope
themall inside 924(c). You shouldn't add them al
toget her; you pick the highest.

And so it -- the "except" clause is not a
roll back. It is a way of accommobdati ng and giving cl ear
direction to the conplexity of the newy enacted
provi si on.

JUSTI CE BREYER: Wen -- when did Congress
pass the statute that they anended in 1998? The one you
are saying -- | nean, it's a good point, you have a
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point, that this would make it nore lenient, the
interpretation. But the "it" was passed when?

MR. MCLEESE: Well, section 924(c) inits
original formIl think was passed in the 1960s.

JUSTI CE BREYER. So that's way before the
gui delines. So what they are trying to do now, in 1998,
is they are trying to -- see, in 1998 what they are
trying to do is take some of these old provisions and
reconcile themwi th this new systemthat has cone al ong.
So | agree you have a point there.

But it -- it does make a certain anmnount of
sense, because what it is saying is, in these cases
where you have a WAPPO nmandatory m ni num anyway, SO you
are sure he has got it, now the additional anmunt wll
be controlled by the guidelines, which are subject to
not nmuch discretion. They are pretty close to mandatory
m ni muns, but there is a little wiggle room

MR. MCLEESE: On the general approach of
Congress under 924(c), it also bears note that in the
| ast 25 years Congress has anmended section 924(c) six
tinmes, and setting aside for a nonment the "except"
clause, in all of those anendnents Congress has
uni formy expanded its scope or increased the severity
of sentences. So the "except" clause would be the sole
provi sion in which Congress rolled back section 924(c).
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And there are several other features of the 1998
anendnent that make clear that that is not what Congress
di d.

JUSTI CE G NSBURG  How do you answer
M. Ryan's argunent that you can read it this way, you
can read it that way; therefore, he wins under the rule
of lenity?

MR MCLEESE: Well, this Court's cases nmeke
it clear that the rule of lenity conmes into play at the
end of the analysis only if there is grievous anbiguity
after all the considerations of statutory construction
have been considered. W haven't yet discussed all of
themand | think when all of them are di scussed, there
IS no grievous anbiguity. |In fact, the reading that we
suggest is the only reasonable reading, all factors
consi der ed.

And if | can turn back to a couple of other
features of the 1998 anendnents, another feature is
the -- the title of the act itself, which is an Act to
Throttle the Crimnal Use of GQuns. And again it's just
inconsistent wwth the provision that has these features
and has that act, and it would be a substanti al
i nportant decrease in the mandatory m ni num sentences
applicable to a large class --

CH EF JUSTI CE ROBERTS: But that's a
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difficult -- you are sayi ng because Congress wanted to
get tough on the people that use firearns in this
provi sion, every anbi guous clause should be read in a

way that nmakes it tougher on the crimnal defendant?

MR, MCLEESE: | don't -- that would push the
argunment too far. | think it is highly relevant to
construing this -- the statute as a whole, that that was

the clear overall function of that anendnent.

Now there are two other features of the 1998
anmendnent, which are, it did as has been previously
noted -- also, the only other thing that Congress did in
the 1998 anendnent, other than nodifying section 924(c),
is it made a correspondi ng change in section 3559(c) to
-- to correspond. So we know that section 3559(c) was
front and center in Congress's mnd as it was enacting
the 1998 anendnents and it is very natural when Congress
is creating a nore conplex statute and giving district
court judges gui dance about which mandatory m ninmunms to
sel ect under that statute, to nention and have | anguage
t hat accommpdates the fact that there is --

CH EF JUSTI CE ROBERTS: W th respect to
3559(c) they were in fact being nore |enient, not
stricter, right?

MR. MCLEESE: No, | think they were
clarifying --
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CH EF JUSTI CE ROBERTS: | thought you said
earlier the purpose of this, what it does, is it makes
sure that you don't add five extra years on the people
who are sentenced to life.

MR. MCLEESE: | think it clarifies the
relationship, and in fact arguably it could have
clarified the situation in a way that woul d have been
beneficial to defendants. And the reason | say that is
when Congress enacted the first half of the "except”

cl ause, which said pick one and only one mandatory

m nimum and inpose it -- we're talking internally to
section act 924(c) -- if it hadn't nentioned 3559(c)
there could have been the idea that if there -- if

Congress didn't direct the same approach with respect to
3559(c), there is an inplication that in fact you should
i npose bot h.

And so what it really was doing was
clarifying what woul d have been unclear. And it is
again, only half of a presunptively narrow provision
which is just clarifying the relationship --

CHI EF JUSTI CE ROBERTS: Which is just saying
when you get life, or you get 5, just serve life, don't
serve the extra 5.

MR. MCLEESE: Yes. Yes, but it's not saying
that to defendants. |It's saying that to busy district
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court judges who just need to know in a sinple, clear
way, what am | supposed to -- what sentence am|
supposed to --

JUSTI CE SCALIA: That's the only thing that
t hat additional |anguage which says, "otherw se provided
by this subsection or by any other provision of |aw' --
why didn't they just nention 3559(c)?

MR MCLEESE: Wl --

JUSTI CE SCALIA: That's the only thing it
covers, that tiny little thing which has no effect at
all, except for the benefit of the busy district judges,
you say. | -- | find that quite inplausible.

MR. MCLEESE: Well, renmenber that it was --
al though it is not hugely consequent actual to
defendants, it was a provision that Congress was
directly considering then. But there is another
function, which is it creates a default rule for future
simlar provisions |ike 3559(c). And so there -- and
had -- again -- soit's not limted to its function with
respect to 3559(c), it also serves, as Congress often
provi des, a default rule.

And so again there is a fifth feature of the
1998 anmendnents for those of whomthis is concern, which
is the legislative history of the provision strongly
corroborates our interpretation.
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JUSTICE BREYER: It's not strongly. The --
what is it an exanple? You' re saying this thing also
serves the purpose that perhaps soneday Congress wl |
pass a new statute, a totally different one, and a busy
district judge mght think that he should add the 5 or
25 years fromthis provision on to whatever sentence
this hypothetical new statute provides, but this wll
tell himnot to do so. Did you have anything in mnd?

MR. MCLEESE: Well, | -- there are -- there
are other provisions that, like 924(j), which do provide
sentences for 924(c) offenses that are codified
el sewhere in the code. And with respect to other
of fenses that is also quite comon. So there is nothing
i npl ausi bl e about the idea that --

JUSTICE BREYER | take it in those other
sentences there are other thing in the code, and the odd
thing about this one is there no other thing in the code
except the one we have been discussing. And so | just
wondered if there -- was there at the tinme anybody
t hi nki ng of addi ng sone new thing, that this m ght have
been applicable to? O have you conme across anything?
| take it your answer is no.

MR. MCLEESE: |'mnot aware that -- that
Congress had sone particular pending legislation in
mnd. M point nore generally, though, is that it is
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quite common for Congress to provide penalties for
offense Ain a different section, and so creating a
default rule is a perfectly reasonable thing for
Congress to have done while it was clarifying the
internal relationships anong the various 924(c)

provi sions and the provision in 3559(c) which is front
and center in front of it.

Wth respect to the legislative history the
"except" clause | anguage was proposed by Senator Jesse
Helms. In the legislative provision there is nowhere
any comment by anyone suggesting that anyone understood
it as rolling back preexisting section 924(c) penalties
or as reflecting a new policy different fromthe
fundanental policy of section 924(c), which has al ways
been: Defendants who create drug trafficking offenses
or violent crines and who involve a weapon will get an
addi tional --

CH EF JUSTI CE ROBERTS: |s there any
evidence in the legislative history that the reason they
put this in was to ensure that people who got |life would
not get life plus five years?

MR. MCLEESE: There is no explicit reference
to that. But that is, | think, a good inference from
the fact that all of the other explanations are far nore
i npl ausi bl e.
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And there is sonething -- there are two
t hi ngs which support that inference nore specifically,
one of which is, again, that Congress did have in front
of it section 3559(c) and was anending it.

The second is that the sole reference
anywhere in the legislative history to the except clause
isin the testinony of a witness at a hearing, and what
that witness said about it was that it will prevent
confusion with other provisions.

And so there is, | think, a strong
i ndi cation --

JUSTI CE SCALIA: One witness at a hearing?
At a hearing? And you really think that the rest of the
Congress knew about that hearing?

MR. MCLEESE: | don't. M point is really
nore the negative, which is if the except clause, in the
second half of an exception that is in its first part
intended to clarify, was instead a major policy shift
fromthe preexisting policy of section 924(c),
addi tional mandatory consecutive sentences. And instead
of shift over to sentences which we will try to adjust
or aneliorate in light of other --

JUSTICE BREYER. No, no, no. |It's a shift
over to the sentencing guidelines which say a person
like this one will receive an extra three or four or
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five years depending on the circunstances. WII receive
it, just like a mandatory. Unless, of course, it is an
unusual case. That's what it's a shift to.

Am | wong?

MR. MCLEESE: Two responses. Two responses,
Justice Breyer, one of which is that Congress has
anended 924(c) both before and after this provision, and
it's clear that Congress is not shifting froma
mandatory mnimumregine to a regine that -- where the
guidelines are relied upon to provide the m ni nrum
sentence that Congress requires.

And it is a shift not just to a guidelines
regi ne, because if this a magjor policy shift into a
different world, there -- it poses a question of
statutory construction as well, not just about
gui del i nes.

And that's the next topic, whichis --

JUSTI CE SCALIA: Well, wait. | nean, the
guidelines can't be, as Justice Breyer said, just like a
mandatory. They can't be, can they?

JUSTI CE BREYER: | did.

MR. MCLEESE: They coul d not have been, even
in the pre-Booker world. Certainly, in the post-Booker
wor |l d, they cannot.

JUSTI CE SCALI A:  Advi sory.
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MR. MCLEESE: But the point is that
Congress -- if Congress was shifting in the except
cl ause, the question is, what is the nature of that
policy shift?

| f you were going to try to reduce 924(c)
sentences to accommpdat e sentences on other provisions
of law, instead of just making them an add-on al ways,
then there is a question: Wiat policy should you pick?
Shoul d you pick any other sentence the defendant is
facing at this sentencing? Should you pick any other
sentence arising out of this transaction?

That is not a guidelines issue. That's a
question of: What is the policy reflected by the
statute?

CH EF JUSTI CE ROBERTS: You shoul d pick any
other violent or drug trafficking offense that already
provi des a higher m ni num

MR. RYAN. That --

CH EF JUSTI CE ROBERTS: No, it seens to ne
the perfectly natural reading to say: Look, we are
provi di ng sonme m ni nrum sentences when this happens, when
this is the violent crine and you use a gun, but if you
have already got a hi gher sentence for the violent
crime, then this doesn't apply.

MR. MCLEESE: That is a possible policy, to
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be sure, but one thing: |It's certainly not the only
reasonabl e policy. You could focus on the transaction
or you could focus on what the defendant is facing at
the sentencing. All those are anpong the policy options
you coul d consi der.

And what is interesting is that Petitioners
can't agree on those policy options. And they can't
agree on the policy options because section 924(c) has
no gui dance about it. And the reason section 924(c) has
no gui dance about it is because Congress was not naking
the policy choice at all. Congress was sinply
clarifying how to i nplenent the preexisting policy under
924(c), which is always inposed, for a section 924(c)
violator, an additional separate mandatory m ni num
sent ence.

But here is advice about how to do that.
Here is advice about how to do that internal to section
924(c). Here is advice about how to do that external to
924(c) under 3559(c) and with a default rule for other
simlar provisions. That is the -- the nodest objective
t hat Congress was attenpting to achieve. And as
everyone agrees --

JUSTI CE SCALI A: Excuse ne. For other
provi si ons anywhere in the code? | nean, regardl ess of
whet her those provisions are being prosecuted in this
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particul ar indictnment?

| nmean, you --

MR MCLEESE: No --

JUSTI CE SCALI A:  You are saying that the
other side has to say: Wll, it's only those that are
in this particular crimnal transaction, or only those
in the particular indictnent.

Do you escape that necessity?

MR. MCLEESE: | think we do, and the reason
we do is because, in our view, this provision operates
only when you are tal king about prosecution for the sane
of fense in double jeopardy purposes. And so it's not
possi bl e for, under our subm ssion, for the Governnment
to prosecute sonebody for one of these variants of
section 924(c) and then cone back again |ater and
prosecute again and then mani pul ate the overal
structure of sentences, because they are the sane
of f ense.

| f you nove outside that, into things that
are not the sane offense for double jeopardy purposes,
then the prospects do open up for irrational patterns of
out cone based on the order in which things are
prosecuted, and in addition, irrational patterns of the
mandat ory m ni nuns based on --

JUSTI CE SOTOVAYOR: So how i s your reading
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different from M. Abbott's?

MR. MCLEESE: M. Abbott has two readi ngs,
and our reading differs fromeach of them The first of
M. Abbott's readings is transactional in nature. Qurs
is focused on the section 924(c) offense itself.

The second of our readings is -- the second
of M. Abbott's readings is focused on a firearm just
the fact that a firearmis involved. And again, ours is
focused on the use of a firearmin a way that
constitutes the section 924(c) offense. So those are
the differences.

But if | could just point out the other
anomalies, there are two other anonmalies that we have
not yet touched upon. One of themis that Petitioner's
subm ssi ons create anonal ous patterns of floors of
statutory mninuns, as we've discussed in the briefs.

| f a defendant under Petitioner's
subm ssion, the principal subm ssion, has conmtted a
drug offense that carries a five-year mandatory m ni mum
sentence and brandishes a firearm it is -- carrying a
seven-year mninmum the floor is 12 years. |If that
defendant's drug offense is nore aggravated and carries
a greater sentence so that there is a 10-year mandatory
m ni mum the overall mandatory m ni num under
Petitioner's subm ssion, reduces to 10.
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And there is the further anomaly that for
of fenses that are different, the Petitioner's subm ssion
is that the defendant will end up, although adjudicated
guilty of a section 924(c) offense, with no sentence
what soever. There will be a free-floating adjudication
of guilt.

And because the defendant, let's say, is a
felon in possession and is sentenced under the Arned
Career Crimnal Act, when the judge goes to sentencing,
the judge, on Petitioner's view, says: | wll give you
15 years under the Arned Career Crimnal Act; that
triggers the except clause, and therefore, | inpose no
sent ence what soever under section 924(c). That also is
an anomal y.

CH EF JUSTI CE ROBERTS: As Justice Breyer
has pointed out, he can take that into account in
figuring out what sentence he would want to inpose
beyond the greater m ni num

MR, MCLEESE: That is true. M point about
the anomaly is just that it is very strange, to ny
know edge unheard of, to have a judge go to sentencing
and have a series of adjudications and to tell the judge
as to one of themthat it's not the greater or |esser
i ncl uded of fense of another; you don't even need to
i npose a sentence on that adjudication. The backdrop

52
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

basi ¢ assunption is, on each of the adjudications, you
I Nnpose a sent ence.

Now, that is not true if offenses are
greater or lesser or are the same offense, for double
| eopardy purposes. But under Petitioner's subm ssion,
that is true with respect to offenses |ike being a felon
i n possession of a firearm and bei ng soneone who
violated 924(c) that are different offenses in double
j eopardy | aw and have al ways been given separate
j udgnents, separate punishnents.

I f the Court has no further questions, we
woul d request that the judgenents bel ow be affirned.

CHI EF JUSTI CE ROBERTS: Thank you,

M. MLeese.
M. Ryan, you have three m nutes renaining.
REBUTTAL ARGUMENT OF JAMES E. RYAN
ON BEHALF OF PETI TIONER I N NO. 09-479

MR RYAN. | would like to nake two points
on rebuttal.

There has been a great deal of discussion
about the general purpose of 924(c). But as this Court
has i ndicated, the best indication of a statute's
purpose is the statute's | anguage, and al t hough the
Governnent argues that the sole purpose of 924(c) was to
enhance puni shnent for defendants, the except cl ause
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belies that sinplistic assertion of the purpose. The
except clause actually nediates the punishnment that is
provided in 924(c).

The Governnent's reading, at the end of the
day, wants to rely on purpose in order to give no effect
to the except clause. The idea that 3559(c) is an
instruction to busy district court judges, even putting
aside the inpossibility of serving an additional
sentence after conpleting a life sentence, doesn't hold
up, because the Governnent never disputes the fact that
3559(c) begins with the statenent, "Notw thstandi ng any
ot her provision of [aw"

So the busy district court never needs to
turn to the except clause in 924(c)(1)(A) to know that
you inpose a life sentence when the third strike is a
924(c).

JUSTI CE ALI TO. Whenever Congress uses a
phrase |i ke that, "notw thstandi ng any other provision
of law," does that nean that Congress nust think that
there is sone provision of lawthat falls within that?

MR. RYAN. Possibly, yes. And here, the
ot her provision of |aw would be 924(c), and --

JUSTICE ALITO Doesn't Congress commonly do
that to nmake sure that sonething covers any existing
statute there mght be that would fall within that,

54
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

w t hout necessarily saying: Well, there are two of
them-- if there are two, maybe there are three? Going
through the entire code to find out how many there m ght
be, or if there is any?

MR. RYAN. Yes, Justice Alito, and that is
consistent wwth ny point, is that --

JUSTICE ALITO It is not consistent with
your nain argunment about the except clause, is it?

MR. RYAN. Well, yes, it is, because the
except clause would also apply to any other provision of
I aw.

JUSTICE ALITO No, but your argunent is the
except clause has to have sone pretty substanti al
effect, or otherw se, the "any other provision of |aw'
part of it -- otherw se, they wouldn't have put it in.

MR. RYAN. Oh, | apologize. | msunderstood
your question.

The "notw t hstandi ng any ot her provision of
law," in the context of 924(c), would not have any
effect if the except clause was considered first. But
3559(c) applies to many other triggering offenses and so
with regards to those, and the Governnent has not
suggested that 3559(c) has -- has no effect.

The last point | would |like to make is that
there is no doubt that regardl ess of one's view about
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mandat ory m ni num sentences as a matter of policy, no
one doubts that Congress has the authority, if it
chooses to exercise it, to stack one mandatory m ni num
sentence on top of another.

But as this Court's cases nake cl ear,
Congress, under the Rule of Lenity, needs to nake that
choice clear. And if nothing else, the Governnment's
shifting views indicate that Congress has not exercised
that choice clearly in this case.

CHI EF JUSTI CE ROBERTS: Thank you, Counsel .
The case is submtted.

(Wher eupon, at 12:06 p.m, the case in the

above-entitled matter was submtted.)
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